
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEPENDENCE

SAMUEL K. LIPARI, )
(Assignee of Dissolved )
Medical Supply Chain, Inc.) )

)
Plaintiff, )

)
v. )

)
NOVATION, LLC, et aI., )

)
Defendants. )

Case No.: 0816-CV-04217

DEFENDANT HUSCH BLACKWELL SANDERS LLP'S SUGGESTIONS IN
OPPOSITION TO PLAINTIFF'S SECOND MOTION FOR

LEAVE TO AMEND THE ORIGINAL PETITION FOR RELIEF

In February of2008, Plaintiff Samuel K. Lipari filed a complaint against twenty-seven

defendants, including Husch Blackwell Sanders LLP ("HBS"), alleging acts which he claimed

constituted antitrust violations, tortious interference with business relationships, fraud, and prima

facie tort. On August 8, 2008, the Court issued its Order dismissing Plaintiffs claims against

HBS because Plaintiff failed to assert the facts necessary to state a valid legal claim. In the same

August 8th Order, the Court also dismissed Plaintiffs claims against twenty-five ofHBS's co-

defendants. Now, Plaintiff seeks leave from the Court-for the second time-to cure the legal

deficiencies of his original petition and add ten defendants to the suit.

Plaintiff contends that the Court should grant him leave to amend his petition because he

has asserted facts that were previously unknown to him and he has asserted claims against ten

new defendants. (Pis. Mot. for Leave 5.) Plaintiff fails to recognize, however, that his amended

petition still lacks the facts necessary to state a valid legal claim against HBS. Accordingly,

Plaintiffs motion for leave should be denied as it pertains to HBS.
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It is well within a court's discretion to deny a motion seeking leave to amend where the

petition, as amended, cannot cure its legal deficiencies. Law Offices of Gary Green, P.C. v.

Morrissey, 210 S.W.3d 421, 426 (Mo. Ct. App. 2006)(holding that the trial court did not abuse

its discretion by denying plaintiff s motion for leave to amend because the petition, as amended,

failed to state a claim upon which relief could be granted); see Moore v. Firstar Bank, 96 S.W.3d

898, 904 (Mo. Ct. App. 2003)(holding that the trial court did not abuse its discretion by denying

plaintiff s motion for leave to amend because the petition, as amended, failed to cure its legal

deficiencies). "Whether a party will be allowed to amend its pleadings is primarily a matter

within the sound discretion of the trial court and is reviewed only for an abuse of discretion."

Sheehan v. Northwestern Mut. Life Ins. Co., 44 S.W.3d 389, 394 (Mo. Ct. App. 2000). As such,

a court should deny a motion seeking leave to amend where the petition, as amended, fails to

state a claim upon which relief can be granted. Law Offices of Gary Green, 210 S.W.3d at 426;

see Moore v. Firstar Bank, 96 S;W.3d at 904.

Here, Plaintiffs petition, as amended, still fails to assert a valid legal claim against HBS.

First, Plaintiff still has not pled his antitrust claims "with enough fact to raise a reasonable

expectation that discovery will reveal evidence of illegal agreement." See Bell Atl. Corp. v.

Twombly, 127 S. Ct. 1955, 1959 (2007). For example, Plaintiffs petition still does not raise a

reasonable expectation that discovery will reveal evidence ofHBS contracting, combining, or

conspiring with the co-defendants to restrain the hospital supply trade. Furthermore, Plaintiff

still has not pled his fraud claim "with particularity." Hanrahan v. Nashua Corp., 752 S.W.2d

878, 882 (Mo. Ct. App. 1988) (dismissing fraud claim for failing to plead with particularity).

Lastly, Plaintiff still has not pled facts essential to recover for either tortious interference or

primafacie tort. Klemme v. Best, 941 S.W.2d 493, 495 (Mo. bane 1997) (holding that a court
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should grant a motion to dismiss for failure to state a claim when "the petition fails to allege facts

essential to a recovery"); see Nazeri v. Mo. Valley College, 860 S.W.2d 303, 316 (Mo. bane

1993)(requiring plaintiff to plead facts of a valid business expectancy in order to state a claim for

tortious interference and requiring plaintiff to plead facts of insufficient justification for

defendant's actions in order to state a claim for prima facie tort). For example, Plaintiff still has

not identified a valid business expectancy that he maintained with the Wirken Group. Similarly,

Plaintiff still has not stated why, even if true, HBS lacked justification for telling James Wirken

that Plaintiff has brought meritless claims. As such, Plaintiff s motion for leave to amend his

petition should be denied as it pertains to HBS.

WHEREFORE, Defendant Husch Blackwell Sanders LLP respectfully requests that the

Court deny Plaintiffs Motion for Leave to Amend the Original Petition for Relief as it pertains

to Husch Blackwell Sanders LLP.

Respectfully submitted,

LL'
Michael Thompson MO #22153
Sean D. Tassi MO #59718
Husch Blackwell Sanders LLP
4801 Main Street, Suite 1000
Kansas City, Missouri 64112
(816) 983-8000
(816) 983-8080 (FAX)
michacl.thompson(ii1husch!2JE_ckwell.com
§_(;an.tassi(@,huschblackweIL<;:gm

Attorneys for Defendant Husch Blackwell
Sanders LLP
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was mailed, postage prepaid,
this..1:!.. day of March, 2009 to:

Samuel K. Lipari
Medical Supply Chain
3520 Akin Boulevard, #918
Lee's Summit, Missouri 64064-7910
Plaintiff Pro Se

Jay E. Heidrick,
Shughart Thomson & Kilroy, PC
9225 Indian Creek Parkway, Suite 1100
Overland Park, Kansas 66210
Attorney for Defendants Grundhofer, David and Cecere

William E. Quirk
Shughart Thomson & Kilroy, PC
Twelve Wyandotte Plaza, Suite 100
Kansas City, Missouri 64105
Attorney for Defendant STK

Mark A. Olthoff
Shughart Thomson & Kilroy, PC
Twelve Wyandotte Plaza, Suite 100
Kansas City, Missouri 64105
Attorney for Defendant Piper Jaffray

Peter F. Daniel
2345 Grand Boulevard, Suite 2800
Kansas City, Missouri 64108
Attorney for Defendant Lathrop & Gage

John K. Power
Husch Blackwell Sanders LLP
1200 Main Street, Suite 2300
Kansas City, Missouri 54105
Attorney for Defendants GHX, Novation, Nonomaque and Baker

Attorney
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